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Proving Authority and Capacity; 
or “WHO” can SIGN “WHAT” 

Montana Notary Conference 2014 

By: 

Lydia B Gomes 

LBGomes & Associates 

Farmers State Bank 

406-642-2251 

 ESTATES 
 

 TRUSTS 
       
 CONSERVATORSHIPS 
      
 POWER OF ATTORNEY  
     
 OVERVIEW OF BUSINESS  ENTITIES 

 
 Web Resources    

 

Agenda 

Naming a Personal Representative 
 

 A person or institution named in a will or appointed by the court to settle 
an estate. 

  
 Duties: pay bills, sells property, disburses assets, complete taxes and closes 

estate 
  

 
        Establishing Identity 
 

 Letters of Testamentary/Administration (Appointment) 
 Read thru the document.  Only person(s) listed in document may be 

signer(s). Look for any conditions or restrictions.   
 Make note in Journal of review of letters 
 ID signer 

  
 

Estates: 
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A legal arrangement in which property is  held by one party for the benefit of 
another. Revocable or irrevocable 
          Players in a trust:  

 Grantor – creates the trust; Trustee – Manages the trust (holds legal title); 
Beneficiary – Individual(s) receiving benefit from trust 

 
          Types of Trusts  

 Intervivos – “Living Trust” or a trust that operates while the grantor is alive. 
 In a living trust the grantor, trustee and beneficiary can be the same  

person  
 

Testamentary Trust – Created by a will 
 Need court documents  
   
          Establishing Identity 

 Documents needed: 
 Trust Agreement – go through it and find: 
         The name and date of trust 

                The powers: who can do whatWho can sign on behalfMake note in       
 Journal of  reviewing docs 
          ID of signer 
  

 

Trusts 
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 An individual appointed by the court to manage estate/assets of a person (adult 
or minor).  Reasons: advanced age, illness, injury or mental illness is unable to 
care for him/herself. 

  
        Some other stuff: 
  
 Conservator appointed by Probate Court 
 Conservator manages the property of individual 
 Must report to the court 
 A Guardianship gives an individual control over the physical condition 
of a person; Conservatorship manages the assets. So in most proceedings there is 
both a guardianship and conservatorship. 
  
       ESTABLISHING Identity: 
  

 Documents needed: 

  
 Letters of Conservatorship/Letters of Authority 

 Names who can sign on behalf---Who is incapacitated or incompetent 
 person--Any conditions  

 ID Signer 
 

Conservatorships 

Authorizes a person (agent/attorney-in-fact) to undertake specified acts for 
another person (principal or grantor). 
  

 Durable: POA remains valid when principal loses mental or physical  
  capacity. 
  
 Nondurable: POA becomes invalid when principal looses 
                       the capacity of managing his/her affairs (mentally/physically) 
  
 All power of attorneys cease upon death of principal! 
     

TYPES OF ATTORNEYS 
  

 General Power of Attorney (MCA regulated) 
 Bank (financial) Power of Attorney 
 Medical Power of Attorney 

  
 

Completing a jurat certificate with a POA is a compliance issue.  POA cannot 
take oath for principal—exception is MT title work. 

  
 

Power of Attorney 
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An individual engaged in a business without benefit of associates or a corporate 
charter. 

 Benefits: 

   X Simple to set up 

   X No legal requirements for establishment  

   X No fees to maintain 

   X Total control with owner 

 Drawbacks: 

   X No identity from owner 

   X Owner has unlimited liability for business                 

   X Ownership is limited to one person 

  

 Items to consider: Assumed Name (DBA) 

 

 Documents Needed: Assumed Business Name Registry 

  

 Patriot Act Identifiers: Identify individual (owner) 

Sole Proprietor 
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 A general partnership is created when two or more persons agree to create a 
business and to jointly own assets, profits and losses. 

 Benefits: 
   X Can have more than one owner 
   X Is a very flexible from of business 
   X Avoids double taxation 
   X Has few legal formalities for maintenance 
  
 Drawbacks: 
   X Partners have unlimited liability for losses 
   X Legally responsible for business acts of partners 
   X Partnership dissolves upon death of partner 
   X Interest cannot be sold or transferred w/o 
      consent of all partners 
  
 Items to consider: Partnership agreement 
  
 Documents Needed: Partnership Agreement 
  
 Patriot Act Identifiers: Identify all signing partners  

General Partnerships 

 A limited partnership consists of one or more general partners (who are liable for 
business)and one or more limited partners (liability is their invested funds). 

 Benefits: 
   X Limited partners have liability protection 
   X Allows funds to be raised without giving up 
       control 
   X Limited partners have accounting & inspection 
       rights of all financials 
 Drawbacks: 
   X General partners are exposed to unlimited liability 
   X Limited partners must be passive in daily operations 
  
  
 
 Items to Consider: “Limited”- limited in control and liability, unless partner 

becomes involved in operations, then they automatically become subject to 
unlimited liability 

  
 Documents Needed: Partnership Agreement (look for “general partners”) 
  
 Patriot Act Identifiers: Identify the signing general partner(s)  

Limited Partnerships 
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 A special partnership agreement giving all partners the right to control but 
provides each partner with limited liability. 

 Benefits: 

   X All partners have limited liability protection 

   X All partners receive partnership tax treatment
   X Flexibility in splitting profit and loss 

   X More streamlined than Corp formation 

 Drawbacks: 

   X All partners able to manage 

  X Unlike a General Partnership (which is Not 
  regarded as an entity) LLP’s must pay franchise tax 

    

 Items to consider: LLP’s and LLC’s are NOT the same! 

 Documents Needed: Partnership Agreement 

 Patriot Act Identifiers: Identify the signing partners 

Limited Liability Partnerships 

 A legal entity which functions under the authority of its stockholders acting thru its 
Board of Directors 

 Benefits: 

   X No individual liability of stockholders 

   X Not dependent on one player-will continue  

   X Ownership can easily be transferred 

   X Most stable of all business structures 

 Drawbacks: 

   X Changes cannot be made quickly 

   X Little individual stockholder influence 

   X More regulation, taxation, reporting 

 Items to consider: Formalities-- Board; accounting; By laws; annual meeting; two 
types of stock 

 Documents Needed: Articles of Incorporation (ByLaws, Meeting Minutes—you 
need documentation stating who can sign on behalf of corp) 

 Patriot Act Identifiers:  Identify signers (President or Secretary) 

Corporations 
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 A hybrid of a corp, general partnership and sole proprietor; full protection against 
personal liability without corp taxes. 

 Benefits: 

   X Owners have unlimited liability protection 

   X No limit on number of owners 

   X Fewer formalities than S Corp 

 Drawbacks: 

   X Can be easily dissolved 

  

 Items to consider: Managers; are elected to run LLC Members; are owners of LLC 

  

 Documents Needed: Articles of Organization –Look for managers/members or 
elected officers who sign on behalf of LLC 

  

 Patriot Act Identifiers: Identify the signing manager/member/officer  

 

Limited Liability Company 

 State of Montana  

 County of __________________  

 

This instrument was signed or acknowledged before me 
on ____Date______ by __Name of Signer_____acting in 
the capacity of __Title______________on behalf of 
_________Entity Name__________________________. 

 

 ________________________________________ 
Notary Signature  

 (stamp) 

Notary Certificate 

 Remember: 

 

1. Note type of document you viewed to support 
authorization (and date of document) 

2. Note ID of signer 

Journal Entry 
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 Montana Code Annotated 
 

 http://leg.mt.gov/bills/mca_toc/  
  
 MT Secretary of State 
  
  http://sos.mt.gov  
   
 MT Justice Dept  
  
 https://doj.mt.gov/ 
    
 MontGuides  

 
 http://www.montana.edu/wwwhd/grg/montguides.html 

 
 

Website Resources 

 

 

 

 Thank You! 

 

 

 Lydia Gomes, Farmers State Bank, 406-642-2251 

Questions?? 


